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 The proper role of the American 
judiciary is a subject of 
continuing controversy in 
American politics. 

 

 During the twentieth century, 
liberals have generally 
defended judicial activism while 
conservatives have decried it. 



 Still controversial, the court battle over the Florida 
recount in the 2000 presidential election, in which 
the Supreme Court issued a “stay” of a vote recount 
and ended Al Gore’s quest for the presidency in a 
ruling on December 12, 2000, led to a reversal, at 
least in part, of these criticisms. 

 

 Liberals charged conservatives on the Court with 
overreach and judicial activism after the Court’s 
conservative majority used the authority of the 
national government to overturn a decision by a 
state court. 



 According to the 
Rationality Principle, all 
political behavior has a 
purpose and all 
political actors have 
goals.   

 To what extent do the 
individual goals of 
judges and justices 
impact the decisions 
emanating from the 
national judiciary? 

 



 According to the Policy 
Principle, political 
outcomes are the 
products of individual 
preferences and 
institutional procedures.   

  

 How is the federal 
judiciary constructed and 
what are its key 
institutional features? 

  
 How must the goals of 

judges and justices, as 
political actors, be 
reconciled with the overall 
institutional demands of 
the federal judiciary? 



 When the Antifederalists 
charged that the 
Constitution gave the 
judiciary too much power, 
the Federalists countered 
that the judiciary was, in 
fact, the “least dangerous 
branch” of the national 
government. 



  
 “The judiciary, from the nature of its functions, 

will always be the least dangerous to the 
political rights of the constitution; because it 
will be least in a capacity to annoy or injure 
them . . . . The judiciary . . . has no influence 
over either the sword or the purse, no direction 
either of the strength or of the wealth of the 
society, and can take no active resolution 
whatever.  It may truly be said to have neither 
FORCE nor WILL, but merely judgment.” 

     —Alexander Hamilton, 
       Federalist 78 



  

 “The judiciary is beyond comparison the weakest 
of the three departments of power.”   

   —Alexander Hamilton, Federalist 78 

 

 Judicial Power was comparatively weak: 

 The judiciary lacks the “force” to enforce its 
decisions. 

 Insulated from political forces, the judiciary 
lacks “will.” 



 The judiciary was 
constructed to have a 
wholly different 
character from the 
Congress and the 
presidency. 

 In terms of judicial selection, 
judges and justices were to 
be insulated from political 
considerations. 

   
 Judges and justices have life 

terms (“during good 
behavior”), conducive of 
judicial independence. 

   
 As nonelected officials, 

judges and justices have 
more leeway to protect 
minority rights and 
interests. 



 

 Courts also have structural limitations that 
legislatures and executives lack. 

 

  Traditionally, courts cannot provide general 
 relief to constituencies; they can only provide 
 relief to specific litigants. 

 



 A second structural 
limitation is that Courts 
lack initiative; they 
must wait for actual 
cases and controversies 
to be brought to them 
by litigants with 
standing before they 
can act. 

 

 



 Traditionally courts were places 
where kings governed; this governing 
included judging wrongdoing as well 
as ruling on disputes between 
underlings and citizens. 

 

 By analogy, contemporary American 
courts judge violations of the law and 
disputes between citizens as well as 
rule on the rights of citizens and the 
extent of governmental power. 
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Types of Laws and Disputes 



  

 A complex of institutional courts and 
regular processes has been established 
to handle these laws in the American 
system of government. 

 
 Article III of the Constitution vests the 

“judicial power of the United States” in 
the United States Supreme Court. 

 
  



 Structural features of the 
federal judiciary, 
including the number of 
justices and judges and 
the number and structure 
of lower federal courts, 
are determined by acts of 
Congress like the Judiciary 
Act of 1789 and the 
Judiciary Act of 1925. 



  Trial courts are generally the first 
 courts to hear criminal and civil 
 cases. 

 

  Appellate courts hear the 
 appeals of trial court decisions. 

 

  Supreme courts (both the United 
 States Supreme Court and state 
 supreme courts) are the highest 
 courts in the system, and they 
 usually serve appellate functions. 
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The U.S. Court System 



  

 About 10 percent of cases in 
district court and federal 
agencies are accepted by 
higher courts for appeals. 

 

 There are courts of appeals 
divided into twelve (primarily 
geographical) judicial circuits. 

 

 Court of appeals decisions can 
be appealed to the Supreme 
Court, though they are 
otherwise final. 
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 Geographic Boundaries of U.S. Courts of Appeals and U.S. District Courts 



 Although the Constitution 
does not stipulate as such, 
there are nine Supreme 
Courts justices; eight 
associate justices and the 
chief justice. 
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Supreme Court Justices, 2009 



 According to the Constitution, 
federal justices and judges are 
nominated by the president 
and must be confirmed by the 
United States Senate. 

 

 Though politics dominates 
both the president’s decision 
and that of the Senate, both 
have important constitutional 
roles to perform. 



  

 Courts must establish 
and maintain standards 
of access to the 
judiciary. 

 
 Parties must have 

standing to sue and 
cases must involve an 
actual and, more or 
less, current 
controversy; that is, 
cases cannot be moot.  

 

  
 

  
  

  

 Standing refers to the 
right of an individual 
or organization to 
initiate a court case on 
the basis of having a 
substantial stake in 
the outcome. 



 More informally, of the 
thousands of cases it 
might hear, the 
Supreme Court is likely 
to accept cases that 
present important 
questions of civil rights 
and liberties and cases 
involving the federal 
government.  

 
  
 

 

 The Supreme Court 
sets most of its 
agenda by issuing 
writs of certiorari when 
four of the nine 
justices vote to review 
a lower court’s 
decision. 
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Reaching the Supreme Court Through Certiorari 
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Cases Filed in The U.S. Supreme Court 



 Once the Supreme 
Court decides to hear a 
case, there are several 
remaining stages of the 
process. 

  

 Litigants before the 
Court prepare written 
briefs and make oral 
arguments before the 
justices.   

 
 
 Also, outside groups 

may submit amicus 
curiae (“friend of the 
court”) briefs in an 
attempt to weigh in on 
the decision. 
 



 After presentation of briefs 
and arguments, justices 
meet in conference to 
discuss the case and vote. 

 

 Once they have voted, 
justices write opinions 
explaining their legal 
reasoning. 



 In most cases, the 
Supreme Court issues 
a majority opinion that 
is controlling. 

 

 In rarer instances, no 
majority may emerge 
and justices write a 
plurality opinion. 

 Justices who disagree 
with the judgment of 
the majority often offer 
dissenting opinions. 

 

 And those who agree 
with the ultimate 
conclusion but for 
different reasons might 
write a concurring 
opinion.  



 Despite the traditional limitations on judicial power 
and the American judiciary’s dependence on the 
other branches of government, the United States 
Supreme Court has become very influential in 
American politics and society. 

 

 Whereas the Constitution bequeathed the Supreme 
Court “merely judgment,” in Marbury v. Madison 
(1803) the Court interpreted for itself the power of 
judicial review. 



 

Judicial review:   

 The Court’s power to 
determine the 
constitutionality of 
laws passed by state 
legislatures and the 
Congress. 

  

 Although judicial review 
was used sparingly in the 
nineteenth century, the 
Supreme Court’s ability to 
effectively “veto” acts of 
Congress and the states is 
the basis for Court power 
in the American separation 
of powers system. 
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Judicial Review 



 Moreover, structural 
changes in the 
judiciary (many 
approved by Congress) 
alleviated some of the 
traditional limitations 
on court power.   

1. By liberalizing standing—
the right to sue—the 
federal courts have 
expanded the range of 
potential cases that can be 
decided. 
 

2. The Court achieved greater 
control over its agenda in 
1925 when the “Judges Bill” 
passed by Congress gave 
justices more discretion 
about what cases they 
would and would not take. 



3. The increased use of class-action lawsuits has 
allowed the judiciary to provide generalized relief 
to groups, enhancing, in some respects, its ties to 
key groups and constituencies. 

 

4. Finally, justices and judges themselves have felt 
freer to pursue their own political agendas and, as 
such, they are less constrained by the prior belief 
that the Court should be apolitical. 



  

 The federal judiciary must balance its power and 
increased political role with the valuable perception 
that it is a nonpolitical branch of government. 

 

 

 Justices and judges seek to reinforce the 
perception that they are “above politics” by tying 
their decisions to the Constitution, previous court 
decisions, and precedents. 



 Following the principle of 
stare decisis (that is, 
following precedent), 
judges’ and justices’ 
goals are constrained to 
a degree by previous 
court rulings.   

  
 
 
 
  
 
 The interaction of the goals 

of these political actors and 
the concept of stare decisis 
is an important example of 
the Policy Principle, that 
political outcomes are the 
products of individual 
preferences and 
institutional procedures. 



 Justices must reconcile their short-term policy 
goals with constitutional principles, precedent, 
and the overall institutional reputation of the 
Court. 

 

1. In some instances, justices will overturn precedent 
in order to fulfill their policy goals. 

2. In other instances, justices might drop their 
short-term policy goals in an effort to uphold the 
doctrine of stare decisis. 



 Former Chief Justice 
William Rehnquist’s 
decision in Dickerson v. 
United States (2000) 
demonstrates the 
weight of precedent in 
judicial decision 
making. 

 

  

  

 Citing the Court’s decision 
in Miranda v. Arizona 
(1966), Rehnquist said,  

 
 “Whether or not we would 

agree with Miranda’s 
reasoning and its resulting 
rule, were we addressing 
the issue in the first 
instance, the principles of 
stare decisis weigh heavily 
against overruling it now.” 



 If Court power is tied in an 
important sense to the perception 
that it is nonpolitical, justices 
pursuing their short-term political 
goals risk their long-term 
influence and the long-term 
strength of the federal judiciary.   

 

 Rehnquist’s actions exemplify this 
tension between individual 
justices’ ideological goals and the 
maintenance of judicial power. 



 More recently, fear that judges 
might pursue their goals rather 
than the law and precedent have 
led to many confirmation battles in 
the recent past. 

 
 
 When testifying before the Senate 

Judiciary Committee prior to their 
confirmation to the Supreme Court, 
both Chief Justice John Roberts and 
Associate Justice Samuel Alito 
pledged “due” deference to 
precedents, claiming that they 
would be reluctant to overturn 
“settled law” even if they disagreed 
with the case as originally decided. 



  

 

 Opponents of Justice Sonia 
Sotomayor, Barack Obama’s first 
nominee to the Supreme Court, 
challenged her confirmation in part 
because of comments she made 
about how “empathy” was a 
favorable quality for a judge. 



 Still, both Chief Justice 
Roberts’s and Justice 
Alito’s commitments to 
adhere to precedent 
where possible will be 
challenged, with several 
high-profile and 
controversial cases on 
the horizon. 

 
 Indeed, Justices Roberts, 

Alito, and Sotomayor are but 
the most recent additions to a 
Supreme Court that must 
constantly balance personal 
goals and philosophies, on 
the one hand, with 
precedents and institutional 
norms, on the other hand. 



 Compared to Congress and the president, the 
Court is ill-equipped to compete in the 
separation of powers. 

 

1. Presidential nomination and Senate confirmation 
of federal justices and judges allow the other 
branches key control over the composition of the 
judiciary. 

 

2. Through “judiciary acts” Congress and the 
president can alter the structure and composition 
of the federal judiciary. 



 Still, changes in Court 
politics have allowed the 
judiciary greater leverage 
over the Congress and the 
president. 

 

1. The use of judicial review 
increased greatly in the 
twentieth century. 

 



Source:  David M. O’Brien, Storm Center:  The Supreme Court in American Politics, 8th edition 

(New York: W.W. Norton, 2008), p. 31.  Figures represent the number of congressional acts and 

state laws overturned divided by the number of years of each chief justice’s tenure.  Note that the 

figures for the Roberts Court only include data up to 2007. 
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2.  The Court’s increased 
willingness to hear cases 
on political questions—
like reapportionment and 
election cases (e.g., Bush 
v. Gore)—has allowed the 
judiciary greater control 
over the politics of the 
other branches of 
government. 



 Still, the more the judiciary involves itself in 
political questions, the less it can claim to be 
nonpolitical.  This presents a vexing problem for 
the Court. 

 

 As Justice John Paul Stevens wrote in his dissent in 
Bush v. Gore, “It is confidence in the men and 
women who administer the judicial system that is 
the true backbone of the rule of law . . . . 



 “. . . Although we may never 
know with complete 
certainty the identity of the 
winner of this year’s 
Presidential election, the 
identity of the loser is 
perfectly clear.  It is the 
Nation’s confidence in the 
judge as an impartial 
guardian of the rule of law.” 

 



 A notable irony of Court 
power is that the more it is 
exercised and the more its 
exercise is consequential, the 
more the Court’s ability to 
claim its traditional authority 
as a nonpolitical arbiter of 
disputes becomes reduced. 
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Landmark Court Cases 
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 The Supreme Court’s Decision-making Process 



Analyzing the Evidence 
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 Diversity of Federal District Court Appointees 
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